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I.  INTRODUCTION


DEFENDANT’s current motion is in response to PLAINTIFF’s first amended complaint (COMPLAINT) for false marking pursuant to 35 U.S.C. § 292 TA \l "35 U.S.C. § 292" \s "35 U.S.C. § 292" \c 2 .
  Recent case law from the Federal Circuit Court of Appeals has resulted in clarifying century year old law that has resulted in a considerable increase in liability for acts of falsely marking products with patent numbers. 


Exhibiting animus toward the capitalistic system DEFENDANT indicates disdain towards PLAINTIFF’s motivation for bringing the False Marking claim being the bounty that is awarded under the statute.  See 35 U.S.C. § 292 TA \s "35 U.S.C. § 292" 

 TA \s "35 U.S.C. § 292" .  PLAINTIFF has no qualms concerning the expressed desire of acquiring the bounty.  DEFENDANT knows full well that PLAINTIFF’s being a patent attorney is not relevant to the merit of this case.  However, PLAINTIFF being an attorney believes that he has a higher duty to ensure that laws of the United States are enforced.  

DEFENDANT further states that there are a large number of false marking related cases filed in a short span of time and then concludes that the COMPLAINT is “frivolous.”  PLAINTIFF realizes that DEFENDANT’s assertion has no legal merit and just another misplaced argument to avoid going before the jury after being caught red handed falsely marking a product with a patent number in violation of expressed mandates of Congress and while ignoring judicial precedent.  Further, the fact that so many complaints have been filed against entities that falsely mark their products only corroborates the existence of widespread violations of 35 U.S.C. § 292 TA \s "35 U.S.C. § 292"  demonstrating a pressing need for enforcement to protect the purchasing public and, thereby, facilitate commerce.  Recognizing that the purchasing public, as well as the agencies of the United States government have a vested interest in promoting commerce within and among the several states of this Union, Congress provided a procedural mechanism by which to ensure that unlawful assertions of monopoly power could be challenged by any member of the public.  As a result, Congress expressly provided standing to sue for said unlawful assertion of monopoly power to any member of the public.  See 35 U.S.C. § 292(b).

The importance of this situation has not gone unnoticed.  As indicated in DEFENDANT’s motion, Congress is considering amending 35 U.S.C. § 292 TA \s "35 U.S.C. § 292" .  DEFENDANT also alleges that this court should dismiss the COMPLAINT based upon the current Congressional actions.  Without a belaboring discussion of the basic functions of our Constitutional Republic a bill is not enforceable as a law.  Moreover, hundreds of bills are introduced in Congress every year many of which die in committee and never go on for consideration by either of the Houses of Congress at which point, if they do, the bills will hopefully be the subject of a deliberative process during which they may be amended, rejected or returned to committee.  Nonetheless, even assuming a bill has passed both Houses of Congress it still must be signed by the President in order to become law.  There is no guarantee that the President will sign any given bill as he may affirmatively veto the bill, pocket veto the bill or return the bill to congress.  Without a bill being signed into law, the bill itself has no legal weight.  Moreover, given the speculative nature that such a bill will be passed into law that may provide guidance to this court on this matter is much too tenuous a proposition to consider.  In short, 35 U.S.C. § 292 is what it is-a law and this court should adjudicate this matter on the merits according to said law.  See Marbury v. Madison, 5 U.S. (1 Cranch) 137, 177-78 (1803) TA \l "Marbury v. Madison, 5 U.S. (1 Cranch) 137, 177-78 (1803)" \s "Marbury v. Madison, 5 U.S. (1 Cranch) 137, 177-78 (1803)" \c 1 (“It is emphatically the province and duty of the Judicial Department to say what the law is. Those who apply the rule to particular cases must, of necessity, expound and interpret that rule.”).  It appears that DEFENDANT is making a meritless request that this court dismiss the present action based upon bills introduced in Congress that purport to change 35 U.S.C. § 292.  To bolster this meritless request DEFENDANT demonstrates animus towards the capitalistic system by drawing an inference of impropriety in PLAINTIFF’s motivation for bringing the current action-pursuit of the bounty.  Additionally, DEFENDANT asks that they court ignore DEFENDANT’s actions of falsely marking products with a patent that was the subject of a published judicial opinion upholding the invalidity thereof over 33 years ago.  Intent is manifested through conduct and it is plausible that a reasonable jury can find that with over 33 years of knowledge as to the status of the patent the number of which is recited on DEFENDANT’s products, DEFENDANT acted with intent to deceive the public to command higher price and market share for his product.   


With regards to compliance with Fed.R.Civ.P. 8(a) TA \l "Fed.R.Civ.P. 8(a)" \s "Fed.R.Civ.P. 8(a)" \c 4  and Fed.R.Civ.P. 9(b), TA \s "Fed.R.Civ.P. 9(b)"  discussed more fully below, PLAINTIFF submits that the COMPLAINT provides enough details to satisfy the requirements under Fed.R.Civ.P. 8(a) and Fed.R.Civ.P. 9(b), TA \s "Fed.R.Civ.P. 9(b)"  if not Code Pleading, due the number of facts alleged in the COMPLAINT.  However, it appears that DEFENDANT is not interested in analyzing the facts alleged in the COMPLAINT.  Rather, DEFENDANT moves to address the merits of the case by arguing that the false marking was due to DEFENDANT’s negligent acts and that PLAINTIFF could not prove “Intent to Deceive.”  DEFENDANT further implies that since the COMPLAINT does not include facts to prove “beyond reasonable doubt” that DEFENDANT acted with “Intent to Deceive,” the COMPLAINT should be dismissed.  PLAINTIFF submits that DEFENDANT mis-construing legal standards for sustaining a complaint and trying to litigate the matter “without going to trial,” which is how the disputed facts should be litigated.  
 
After attempting to intimidate PLAINTIFF and his counsel in furtherance of advancing DEFENDANT’s fraud upon the public through threat of sanctions, it appears that DEFENDANT now makes these meritless arguments to avoid review of its acts by the very people that the statute was meant to protect-members of a jury of its peers.  To bolster the appearance of naivety with respect to matters related to intellectual property, DEFENDANT alleges that it is a small company.   However, a cursory review the databases of the United States Patent and Trademark reveals a long and complicated history between DEFENDANT and that government organization with respect to securing and maintaining dozens of intellectual properties.  See Declaration of XXXXX C. XXXXX ¶ 2.  Moreover, DEFENDANT includes on its Internet Website a license to use its marks with certain requirements.  See id. at ¶ 3.  Further DEFENDANT includes an admonition concerning its intellectual property rights:  “Note that any product, process or technology described in this Website may be the subject of other Intellectual Property rights reserved by Defendant Manufacturing, Inc. and are not licensed hereunder . . . .”  See id.  Clearly, DEFENDANT cannot be considered a neophyte when it comes to intellectual property rights and responsibilities.  Defendant is a company that demonstrates disdain for the free flow of commerce by advancing unlawful rights in intellectual property which impedes commerce and confuses the public concerning the existence of a monopoly despite the existence of well established law and judicial findings of the courts.  It is believed that DEFENDANT has done this to gain competitive advantage in the marketplace and to command higher price for its products.  If there was ever a case that presented cognizable issues under 35 U.S.C. § 292 TA \s "35 U.S.C. § 292" (b) this is it. PLAINTIFF respectfully submits that dismissing the COMPLAINT will be tantamount to rendering 35 U.S.C. § 292 a nullity. 

II.
FACTS
 
A product, a guitar string winder (“Product”), is currently sold under a trademark that is substantially similar to the trademark registered on the Principle Register of the United States Patent as Trademark Registration number 3,377,754, which identifies the assignee as Defendant xxxxxxxxxxxxx CALIFORNIA 94510.  See Declaration of XXXXX C. XXXXX ¶ 6.  PLAINTIFF is informed and believes that the aforementioned assignee and the DEFENDANT are one and the same.  Recited upon the guitar string winder is United States patent number xxxxx, as well as a mark that is the subject of United States Trademark registration number xxxxxx TA \l "United States patent number 3,706,254" \s "United States patent number 3,706,254" \c 3 .  See id.   The Ninth Circuit Court of Appeals issued an opinion in 1977 that indicated patent number xxxxxx (“‘254 Patent”) is invalid (See  Astro Music, Inc. v. Eastham, 564 F.2d 1236 (9th Cir. 1977) TA \l "Astro Music, Inc. v. Eastham, 564 F.2d 1236 (9th Cir. 1977)" \s "Astro Music, Inc. v. Eastham, 564 F.2d 1236 (9th Cir. 1977)" \c 1 ).  Moreover, assuming that patent number 3,706,254 was not previously found invalid, said patent would have expired as of December 19, 1989-over 20 years ago.  It is believed that this product has been advertised for sale by DEFENDANT for over 30 years.  There is no public record of ownership of the patent by DEFENDANT.
III.
ARGUMENT : DEFENDANT’s Motion to Dismiss Should be Denied
A. Background.

The Constitution allows Congress to grant patents for limited periods of time for the purpose of promoting the useful arts.  See Art. I, sec. 8 cl. 8.  A patent affords the owner of the patent a power to exclude other from practicing the patented invention for a limited time.  Scott Paper Co. v. Marcalus Mfg. Co., 326 U.S. 249, 255 (1945) TA \l "Scott Paper Co. v. Marcalus Mfg. Co., 326 U.S. 249, 255 (1945)" \s "Scott Paper Co. v. Marcalus Mfg. Co., 326 U.S. 249, 255 (1945)" \c 1  (“By the patent laws, Congress has given to the inventor the opportunity to secure the material rewards for his invention for a limited time, on condition that ... upon the expiration of the patent the public be left free to use the invention”).  35 U.S.C. § 292 TA \s "35 U.S.C. § 292"  was enacted to penalize patent owners for attempting to extend the monopoly-like rights.  When those monopoly-like patent rights expire, the former patentee or owner has an obligation not to mark a product with that patent, because doing so provides the public with false information concerning the “status of intellectual property embodied in an article of manufacture or design.” Clontech Laboratories, Inc. v. Invitrogen Corporation, 406 F.3d 1347, 1356 (Fed. Cir. 2005) TA \l "Clontech Laboratories, Inc. v. Invitrogen Corporation, 406 F.3d 1347, 1356 (Fed. Cir. 2005)" \s "Clontech Laboratories, Inc. v. Invitrogen Corporation, 406 F.3d 1347, 1356 (Fed. Cir. 2005)" \c 1 .  By falsely marking a product with that patent, the patent owner can make it appear that the patent owner still possesses the monopoly-like rights while those rights have already expired.  
Congress enacted 35 U.S.C. § 292 with the purpose of preventing persons  from telling the world that a product is covered by a particular patent when it is not,  in order to protect consumers, competition, and the integrity of the patent system.  The Forest Group, Inc., 590 F.3d 1295, 1303-4 TA \l "The Forest Group, Inc., 590 F.3d 1295, 1303-4" \s "The Forest Group, Inc., 590 F.3d 1295, 1303-4" \c 1 .  To discourage false marking, Congress provides for a fine of up to “$500 per offense” and offers citizens a reward for collecting that fine on the government’s behalf.  Apparently, Defendant does not and cannot deny that Defendant has falsely marked Product with the ‘254 Patent that was found invalid over 33 years ago.
With regard to the question of fact whether false marking rises to the “level of statutory deception,” the Federal Circuit articulated the test as follows: “[i]ntent to deceive is a state of mind arising when a party acts with sufficient knowledge that what it is saying is not so and consequently that the recipient of its saying will be misled into thinking that the statement is true.”  Clontech Labs, 406 F.3d at 1352 TA \s "Clontech Laboratories, Inc. v. Invitrogen Corporation, 406 F.3d 1347, 1356 (Fed. Cir. 2005)" .  In other words, “‘the fact of misrepresentation coupled with proof that the party making it had knowledge of its falsity is enough to warrant drawing the inference that there was a fraudulent intent.’” Id. (emphasis added; citation omitted).  Or, as the Supreme Court recently phrased it:  
We recognize that certain statements are such that, to show them false, is normally to show scienter as well.  It is unlikely, for example, that someone would falsely say ‘I am not married’ without being aware of the fact that his statement is false.  


As noted earlier, Defendant does not deny that it falsely marked Product.  However, DEFENDANT asserts that such false marking was merely an act of negligence and not intentional.  At the same time, DEFENDANT contends that since the court ruling that invalidated the ‘254 Patent in 1977 was published, everybody knew about the invalidity of the ‘254 Patent (see DEFENDANT’s Motion to Dismiss, p4, lines 22-24).  By extension, DEFENDANT also knew about the invalidity of the ‘254 Patent.  Hence, DEFENDANT knew that DEFENDANT was knowingly falsely marking the Product.  An assertion by a party that it did not intend to deceive, standing alone, ‘‘is worthless as proof of no intent to deceive where there is knowledge of falsehood.’’ Clontech Labs, 406 F.3d at 1354 TA \s "Clontech Laboratories, Inc. v. Invitrogen Corporation, 406 F.3d 1347, 1356 (Fed. Cir. 2005)" .


Merck & Co., Inc. v. Reynolds, 130 S.Ct. 1784, 1796-97 (April 27, 2010) TA \l "Merck & Co., Inc. v. Reynolds, 130 S.Ct. 1784, 1796-97 (April 27, 2010)" \s "Merck & Co., Inc. v. Reynolds, 130 S.Ct. 1784, 1796-97 (April 27, 2010)" \c 1 .  Indeed, in false marking cases, a “rebuttable presumption” arises that a company that misrepresents the status of its patents with the knowledge that the representation is false, does so with the intent to deceive the public.  Solo Cup, 2010 U.S. App. LEXIS 11820 at *15-16 TA \l "Solo Cup, 2010 U.S. App. LEXIS 11820 at *15-16" \s "Solo Cup, 2010 U.S. App. LEXIS 11820 at *15-16" \c 1 .  This rebuttable presumption then places the burden of proof on the defendant “to show by a preponderance of the evidence that it did not have the requisite purpose to deceive.”  In Solo Cup, the Federal Circuit then affirmed the district court’s summary judgment ruling that, based on the facts adduced during discovery in that case, the defendant had rebutted the presumption.  Id. at *17.   
B. Applicable Legal Standards.

When reviewing a motion to dismiss a complaint under Fed. R. Civ. P. 12(b)(6) TA \l "Fed. R. Civ. P. 12(b)(6)" \s "Fed. R. Civ. P. 12(b)(6)" \c 4  the COMPLAINT is construed in the light most favorable to PLAINTIFF; the allegations of the COMPLAINT are taken as true and all reasonable inferences that can be drawing from the COMPLAINT are drawn in favor of PLAINTIFF.  See Swierkiewicz v. Sorema N.A., 534 U.S. 506 (2007) TA \l "Swierkiewicz v. Sorema N.A., 534 U.S. 506 (2007)" \s "Swierkiewicz v. Sorema N.A., 534 U.S. 506 (2007)" \c 1 ; National Audubon Soc., Inc. v. Davis, 307 F. 3d 835 (9th Cir.  2002).  When reviewing a motion to dismiss under Fed. R. Civ. P. 12(b)(6), the law of the regional circuit in which the motion arises is controlling.  See McZeal v. Sprint Nextel Corp., 501 F. 3d 1354 (Fed. Cir. 2009) TA \l "McZeal v. Sprint Nextel Corp., 501 F. 3d 1354 (Fed. Cir. 2009)" \s "McZeal v. Sprint Nextel Corp., 501 F. 3d 1354 (Fed. Cir. 2009)" \c 1 .   
Further, it has been long held that the COMPLAINT should be liberally construed when examining the sufficiency of the pleading, "with a view to attaining substantial justice among the parties."  PLAINTIFF has alleged sufficient facts to apprise DEFENDANT of the nature of the claim against them.  In the interest of justice, the case should continue to discovery to afford PLAINTIFF the opportunity to substantiate his allegations.

The purpose of a motion to dismiss is to test the sufficiency of the COMPLAINT, not to rule on its merits.  See Gibson v. City of Chicago, 910 F.2d 1510, 1520 (7th Cir. 1990) TA \l "Gibson v. City of Chicago, 910 F.2d 1510, 1520 (7th Cir. 1990)" \s "Gibson v. City of Chicago, 910 F.2d 1510, 1520 (7th Cir. 1990)" \c 1 .  In analyzing the motion, the court must accept the well-pleaded allegations as true, and view those allegations in the light most favorable to plaintiff.  McMillan v. Collection Professionals, Inc., 455 F.3d 754, 758 (7th Cir. 2006) TA \l "McMillan v. Collection Professionals, Inc., 455 F.3d 754, 758 (7th Cir. 2006)" \s "McMillan v. Collection Professionals, Inc., 455 F.3d 754, 758 (7th Cir. 2006)" \c 1 .  While a complaint attacked by a Rule 12(b)(6) TA \s "Fed. R. Civ. P. 12(b)(6)"  motion to dismiss does not need detailed factual allegations, ... a plaintiff’s obligation to provide the ‘grounds’ of his ‘entitle[ment] to relief requires more than labels and conclusions, and a formulaic recitation of the elements of the cause of action will not do ... . Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 127 S.Ct. 1955, 1964-65, 167 L.Ed. 2d 929 (2007) TA \l "Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 127 S.Ct. 1955, 1964-65, 167 L.Ed. 2d 929 (2007)" \s "Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 127 S.Ct. 1955, 1964-65, 167 L.Ed. 2d 929 (2007)" \c 1 .  Factual allegations must be enough to raise a right to relief above the speculative level.  Id. at 1965.  (internal quotations omitted). 

“In ruling on a motion to dismiss for lack of standing, the material allegations of the COMPLAINT must be accepted as true, and the COMPLAINT is to be liberally construed in favor of the plaintiff.”  Nat’l Council on Comp. Ins., Inc. v. Am. Int’l Group, Inc., 2009 U.S. Dist. LEXIS 73871, *15 (N.D. Ill. Aug. 20, 2009) TA \l "Nat’l Council on Comp. Ins., Inc. v. Am. Int’l Group, Inc., 2009 U.S. Dist. LEXIS 73871, *15 (N.D. Ill. Aug. 20, 2009)" \s "Nat’l Council on Comp. Ins., Inc. v. Am. Int’l Group, Inc., 2009 U.S. Dist. LEXIS 73871, *15 (N.D. Ill. Aug. 20, 2009)" \c 1   “The COMPLAINT should not be dismissed unless it appears that the plaintiff could prove no set of facts in support of his claim that would entitle him to relief.”  Id. 

C. PLAINTIFF Has Pled a False Marking Claim with the Particularity Required by  Fed.R.Civ.P. 9(b) TA \s "Fed.R.Civ.P. 9(b)" .
The COMPLAINT satisfies the requirements of Fed.R.Civ.P. 9(b) TA \s "Fed.R.Civ.P. 9(b)" .  DEFENDANT does not and cannot deny that DEFENDANT falsely marked Product with the ‘254 Patent, the invalidity of which was upheld by a published Circuit Court decision in 1977, more than 33 years ago.  The COMPLAINT further alleges that DEFENDANT has, at least constructive, notice of the invalidity of the ‘254 Patent because the Court of Appeals for the Ninth Circuit opinion (see Astro Music, Inc. v Eastham, 564 F.2d 1236 TA \s "Astro Music, Inc. v. Eastham, 564 F.2d 1236 (9th Cir. 1977)" ) that upheld the invalidity of the ‘254 Patent was published.  In fact, in its Motion to Dismiss (p4), DEFENDANT contends that since the above noted opinion was published, the whole world has the notice, an admission that actually works against DEFENDANT’s  position and is discussed more fully below.   
DEFENDANT, in its Motion to Dismiss (section III(A)(2)), cites many district court rulings in various false marking cases and concludes that the courts granted those motions solely because “these allegations do not create an inference that defendant knew that the patents at issue actually expired.”  However, here, as explained above, DEFENDANT knew that the patent was found invalid over 33 years ago.  Hence, the present case is dissimilar to those cited in the Motion to Dismiss.
In Simonian v. Oreck, Case No. 1:10-cv-01224 (N.D. Ill, August 23, 2010) TA \l "Simonian v. Oreck, Case No. 1:10-cv-01224 (N.D. Ill, August 23, 2010)" \s "Simonian v. Oreck, Case No. 1:10-cv-01224 (N.D. Ill, August 23, 2010)" \c 1 , the court denied the Defendant Oreck’s motion under Rule 12(b)(6) TA \s "Fed. R. Civ. P. 12(b)(6)"  to dismiss because of the failure of the complaint to make more than a general allegation of deceptive intent.  The court applied the who-how-what-when-where standard that has been used by a number of courts.  The court concluded that Plaintiff Simonian’s complaint adequately stated that Oreck (the who) had deliberately falsely marked (the how), the particular product (the what), the marking was current (the when), within the District and throughout the United States (the where).  The court also found that the allegations, despite their generality, created a presumption: “By alleging that defendants had knowledge of their false marking and that the marks were false creates a rebuttable presumption of deceptive intent.” 
In  TA \l "Simonian v. Allergan, Inc., 1-10-cv-02414 (ILND November 30, 2010, Order) (St. Eve, J.)" \s "Simonian v. Allergan, Inc., 1-10-cv-02414 (ILND November 30, 2010, Order) (St. Eve, J.)" \c 1 Simonian v. Allergan, Inc., 1-10-cv-02414 (ILND November 30, 2010, Order) (St. Eve, J.), Defendant's motion to dismiss plaintiff's qui tam false marking action for failing to plead intent to deceive with particularity was denied.  Court ruled that allegations of deceptive intent are sufficient under Rule 9(b), given that those allegations need only be alleged generally.”  In this case, Defendant had argued that its alleged scheme to deceive the public 'stands no rational chance of success' because the '"public" comprises sophisticated pharmaceutical competitors, who, Plaintiff alleged, without a shred of support, might be "discourag[ed] or deter[red] from commercializing competing products."'  Defendant’s argument failed.  The Court ruled that a valid and enforceable patent generates a zone of exclusivity within which prospective competitors, regardless of their sophistication, cannot operate.  A company’s false marking of a product line sends a signal to its competitors, both actual and potential, that that line is subject to intellectual-property protection.  Such false signals constitute an impediment to competition, even when they are directed at experienced, business-savvy, and knowledgeable rivals. . . . Even if one were convinced that 'sophisticated' competitors would never be dissuaded by false marking, it is quite clear that Congress did not hold that view.  The False Marking Statute makes no reference to the proclivity of a particular instance of false marking to negatively affect competition, and does not purport to exempt false markings that would not deter competitors in a given case."
Other courts have taken a similarly generous approach to pleading deceptive intent.  In Luka v. Revolon, Inc., Case No. 1:10-cv-02509 (N.D. Ill., September 1, 2010) TA \l "Luka v. Revolon, Inc., Case No. 1:10-cv-02509 (N.D. Ill., September 1, 2010)" \s "Luka v. Revolon, Inc., Case No. 1:10-cv-02509 (N.D. Ill., September 1, 2010)" \c 1 , the court denied a motion to dismiss by inferring intent to deceive from the general allegations in the complaint.  In Simonian v. Irwin Industrial Tool Co., Case No. 1:10-cv-01260 (N.D. Ill., August 27, 2010) TA \l "Simonian v. Irwin Industrial Tool Co., Case No. 1:10-cv-01260 (N.D. Ill., August 27, 2010)" \s "Simonian v. Irwin Industrial Tool Co., Case No. 1:10-cv-01260 (N.D. Ill., August 27, 2010)" \c 1 , the court denied a similar motion to dismiss.  “Plaintiff alleges that [Defendant] Irwin knew or should have known that the patent marked on the products at issue had expired, and alleges that Irwin intentionally included the expired patent on the products for the purpose of deceiving the public.”  These allegations, the court concluded, constituted sufficient pleading.
DEFENDANT further asserts that the COMPLAINT fails to satisfy the “who” requirement and cites Exergen Corp. v. Wal-Mart Stores, Inc., 575 F.3d at 1329 (Fed. Cir. 2009) TA \l "Exergen Corp. v. Wal-Mart Stores, Inc., 575 F.3d at 1329 (Fed. Cir. 2009)" \s "Exergen Corp. v. Wal-Mart Stores, Inc., 575 F.3d at 1329 (Fed. Cir. 2009)" \c 1 , to [falsely] claim that Exergen requires “that a false-marking PLAINTIFF must plead, and ultimately establish, “a specific individual” who knew of the false information and misrepresented it with an intent to deceive.”
DEFENDANT’s argument is pure sophistry.  Exergen is not directed to false marking.  Rather, Exergen is directed to “inequitable conduct” during the prosecution of a patent application before the United States Patent and Trademark Office.  Inequitable conduct relates to the conduct of one or more individuals involved with the prosecution of a patent application, it is obvious that a pleader must identify those individuals and state that said individuals knowingly misrepresented a material fact.  PLAINTIFF is not aware of any court ruling that requires a PLAINTIFF in a false marking claim to identify the individual in an organization, as claimed by DEFENDANT to whom the false marking is attributable. Further, the Federal Circuit has distinguished between the burden of proof in false marking cases (preponderance of evidence) and the burden of proof in inequitable conduct cases (clear and convincing evidence).  There is no suggestion that these two types of cases should be treated in the same way.
Still further, contrary to DEFENDANT’s contention, the identity of the particular individuals at DEFENDANT involved in the false marking need not be identified in the pleadings but may be learned later during the discovery process.  United States ex re. Kennedy v. Aventis Pharmaceuticals, 512 F. Supp. 2d 1158, 1167 (N.D. Ill. 2007) TA \l "United States ex re. Kennedy v. Aventis Pharmaceuticals, 512 F. Supp. 2d 1158, 1167 (N.D. Ill. 2007)" \s "United States ex re. Kennedy v. Aventis Pharmaceuticals, 512 F. Supp. 2d 1158, 1167 (N.D. Ill. 2007)" \c 1  (“It is well established [that] the requirements of Rule 9(b) are relaxed when the plaintiff lacks access to all facts necessary to detail his claim. Such a situation is more likely to arise when, as in this case, the Plaintiffs’ claims are based on fraud allegedly committed against third parties”).
Moreover, it is long held that a corporation is a person.  Bank of United States v. Deveaux, 9 US 61 (1809). TA \l "Bank of United States v. Deveaux, 9 US 61 (1809)" \s "Bank of United States v. Deveaux, 9 US 61 (1809)" \c 1   PLAINTIFF has pled his COMPLAINT with particularity.  PLAINTIFF has pled “who” (DEFENDANT), “What” (Product with the ‘254 Patent), “When” (since 1977), “Where” (on Product that DEFENDANT sells in the district and the USA), and “How” (falsely marking Product with the knowledge that the ‘254 Patent was invalid).  By answering the all five questions, and having pled both false marking and knowledge that the ‘254 Patent has expired, PLAINTIFF has entitled this court to infer “intent to deceive” per Solo Cup TA \s "Solo Cup, 2010 U.S. App. LEXIS 11820 at *15-16"  and Clontech Labs TA \s "Clontech Laboratories, Inc. v. Invitrogen Corporation, 406 F.3d 1347, 1356 (Fed. Cir. 2005)"  case law.  
The purpose of a complaint is to give fair notice to a defendant and the COMPLAINT provides ample facts to give a more than fair notice to DEFENDANT and to enable DEFENDANT to respond to the COMPLAINT. 
DEFENDANT further asserts that since everybody knew the ‘254 Patent was held invalid in 1977, DEFENDANT could not deceive the public.  Thus, it is implied that DEFENDANT readily admits that it knew that the invalidity of the ‘254 Patent (see the Motion to Dismiss on p4).  PLAINTIFF submits that 35 USC 292 only requires that DEFENDANT acted with the purpose to deceive and not that DEFENDANT was successful in deceiving.  Hence, the only relevant factual dispute that exists in the current action related to liability is whether DEFENDANT had deceptive purpose when marking products with the ‘254 Patent.  Nonetheless, it is inappropriate to address such evidentiary issues in a motion to dismiss pursuant Rule 12(b)(6) TA \s "Fed. R. Civ. P. 12(b)(6)" , as DEFENDANT has attempted.  Rather, these issues are more appropriately left to a fact finder to determine after discovery and trial.  
Therefore, pursuant to the applicable law, e.g., that the COMPLAINT should be liberally construed when examining the sufficiency of the pleading, and when reviewing a motion to dismiss a complaint under Fed. R. Civ. P. 12(b)(6) TA \s "Fed. R. Civ. P. 12(b)(6)"  the COMPLAINT is construed in the light most favorable to PLAINTIFF; the allegations of the COMPLAINT are taken as true and all reasonable inferences that can be drawing from the COMPLAINT are drawn in favor of PLAINTIFF,  this court must find that the COMPLAINT has met the pleading requirements under Fed.R.Civ.P. 9(b) TA \s "Fed.R.Civ.P. 9(b)"  and should deny DEFENDANT’s motion to dismiss.
D. PLAINTIFF’s Complaint meets Fed.R.Civ.P. 8(a) TA \s "Fed.R.Civ.P. 8(a)"  pleading requirements.

Fed.R.Civ.P. 8(a) TA \s "Fed.R.Civ.P. 8(a)" (2) requires a short and plain statement of the claim showing that the pleader is entitled to relief.  Further, parties may allege matters “on information and belief,” but they must plead what information they do have that leads them to believe that such allegations are true. See Fed.R.Civ.P.8(b)(5). TA \l "Fed.R.Civ.P.8(b)(5)." \s "Fed.R.Civ.P.8(b)(5)." \c 4 
Once again, the purpose of a complaint is to give fair notice to a defendant and the COMPLAINT provides ample facts to give a more than fair notice to DEFENDANT and to enable DEFENDANT to  respond to the COMPLAINT. 

The COMPLAINT meets the pleading requirements under Fed.R.Civ.P. 8(a) TA \s "Fed.R.Civ.P. 8(a)"  because the COMPLAINT provides far more than a plain statement of the claim showing entitlement to relief.  As noted in the above sections of this documents, PLAINTIFF has pled sufficient facts to enable this court to infer “intent to deceive” pursuant to the applicable law.  DEFENDANT alleges that the COMPLAINT is based on “mere labels and conclusory statements.”  It appears that DEFENDANT has failed to properly read the COMPLAINT because the same clearly states that DEFENDANT falsely marked Product (FACT, not conclusion) and  DEFENDANT has, at least a constructive, notice that the ‘254 Patent was found invalid by the courts, which DEFENDANT does not deny having knowledge of (FACT, not conclusion).  The COMPLAINT further alleges that Product commands higher price in the market place compared to similar unmarked products.  Hence, a reasonable trier of fact can reasonably infer that, inter alia, DEFENDANT was falsely marking Product for the purpose of commanding higher price for Product.  In other words, a reasonable trier of facts can reasonably infer that  DEFENDANT was deceiving consumers through false marking of Product.   The COMPLAINT further alleges that DEFENDANT is a sophisticated company with respect to the intellectual property and DEFENDANT cannot deny this because a cursory review the databases of the United States Patent and Trademark reveals a long and complicated history between DEFENDANT and that government organization with respect to securing and maintaining dozens of intellectual properties.  Further, the fact that DEFENDANT went out to obtain legal rights based on the ‘254 Patent to mark on Product tends to show that DEFENDANT knew the value of patenting and that DEFENDANT could command high price and bigger market share (intent to deceive inferred) by marking Product with the ‘254 Patent.  DEFENDANT claims that the false marking was merely an act of negligence and DEFENDANT did not intent to deceive.  An assertion by a party that it did not intend to deceive, standing alone, ‘‘is worthless as proof of no intent to deceive where there is knowledge of falsehood.’’ Clontech Labs, 406 F.3d at 1354 TA \s "Clontech Laboratories, Inc. v. Invitrogen Corporation, 406 F.3d 1347, 1356 (Fed. Cir. 2005)" .

DEFENDANT claims that the court in Brinkmeier v Graco Children’s Prods., Inc, 684 F. Sup.2d 548, 553 (D. Del. 2010) TA \l "Brinkmeier v Graco Children’s Prods., Inc, 684 F. Sup.2d 548, 553 (D. Del. 2010)" \s "Brinkmeier v Graco Children’s Prods., Inc, 684 F. Sup.2d 548, 553 (D. Del. 2010)" \c 1  dismissed false patent marking lawsuits under Fed.R.Civ.P. 8(a) TA \s "Fed.R.Civ.P. 8(a)"  based upon allegations made that are similar to or more detailed than the sparse allegations PLAINTIFF has made here.  Once again, DEFENDANT is trying to mislead this court by presenting false information and assertions.  DEFENDANT makes similar assertions with respect to Simonian, 2010 WL 3781263.
The Brinkmeier and Simonian courts dismissed the COMPLAINT because the COMPLAINT did not set forth any fact that the defendant knew the patent in question had expired.  The COMPLAINT properly pleads that DEFENDANT knew, at least constructively, that the ‘254 Patent was found invalid in 1977, which DEFENDANT, in fact, admits that the whole world knew about it.  
“A claim has facial plausibility when the plaintiff pleads factual content that allows the court to draw the reasonable inference that the defendant is liable for the misconduct alleged.” Ashcroft v. Iqbal, 129 S. Ct. at 1949 TA \l "Ashcroft v. Iqbal, 129 S. Ct. at 1949" \s "Ashcroft v. Iqbal, 129 S. Ct. at 1949" \c 1 .  As noted above, the COMPLAINT pleads facts with sufficient particularity to enable a trier of fact to infer “intent to deceive.”  Intent is manifested through conduct.  PLAINTIFF is only required to prove “intent to deceive” with preponderance of evidence.  A mere fact that DEFENDANT knew that the ‘254 Patent was found invalid in 1977, yet, DEFENDANT continues to mark the Product with this invalid patent for over 33 years is sufficient for a reasonable trier of facts to infer “intent to deceive,” as discussed above.  
The bar for pleading facts to enable the court to infer “intent to deceive” is rather low.  “ Intent to Deceive may be Inferred from marking of expired patent numbers. As a sophisticated corporation with patent experience and available legal counsel, Plaintiff creates an inference that Defendant knew the patent expired.  Any argument to the contrary ignores the time sensitive nature of patents and the obligations incumbent on patent holders to protect their legal rights." Patent Compliance Group Inc. v. InterDesign Inc., 3-10-cv-00404 (TXND June 28, 2010) TA \l "Patent Compliance Group Inc. v. InterDesign Inc., 3-10-cv-00404 (TXND June 28, 2010)" \s "Patent Compliance Group Inc. v. InterDesign Inc., 3-10-cv-00404 (TXND June 28, 2010)" \c 1 .  Therefore, pursuant to applicable law, as discussed above, this court must deny DEFENDANT’s motion to dismiss.
E. “Intent” need not be alleged with particularity.
While a complaint should include facts to enable the court to infer “intent to deceive,” the “intent” itself may be plead generally.  While a plaintiff must “state with particularity” the “circumstances constituting fraud,” there are certain things that “may be alleged generally,” “malice, intent, knowledge, and other conditions of a person’s mind.” Fed.R.Civ.P. 9(b) TA \s "Fed.R.Civ.P. 9(b)" . Because things such as knowledge and intent are “uniquely within another party’s control,” they may be pled on information and belief.  Exergen, 575 F.3d at 1330, see also Simonian v. Cisco Systems, Inc., 1:10-cv-01306 (N.D.Ill., July 29, 2010) TA \l "Simonian v. Cisco Systems, Inc., 1:10-cv-01306 (N.D.Ill., July 29, 2010)" \s "Simonian v. Cisco Systems, Inc., 1:10-cv-01306 (N.D.Ill., July 29, 2010)" \c 1 .  
In Simonian v. Allergan, Inc., 1-10-cv-02414 (ILND November 30, 2010, Order) (St. Eve, J.) TA \s "Simonian v. Allergan, Inc., 1-10-cv-02414 (ILND November 30, 2010, Order) (St. Eve, J.)" , Defendant's motion to dismiss plaintiff's qui tam false marking action for failing to plead intent to deceive with particularity was denied.  The Court ruled that allegations of deceptive intent are sufficient under Rule 9(b), given that those allegations need only be alleged generally.”  

Apparently, the framers of Fed.R.Civ.P. 9(b) were cognizant of the fact that plaintiffs could not read defendants’ mind and could not find facts specific to defendants’ “intent” without the fact finding process of discovery.  Accordingly, PLAINTIFF’s allegations, on information and belief, that DEFENDANT acted with intent to deceive public when marked its products with an invalid patent are sufficient pursuant to the explicit terms of Fed.R.Civ.P. 9(b) and the applicable case law. TA \s "Fed.R.Civ.P. 9(b)" 
IV. CONCLUSION.
For the foregoing reasons, PLAINTIFF respectfully requests that the Court dismiss DEFENDANT’s motion to dismiss the COMPLAINT.
Dated this 14th day of December, 2010
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� 35 U.S.C. 292 False marking.


 (a) Whoever, without the consent of the patentee, marks upon, or affixes to, or uses in advertising in connection with anything made, used, offered for sale, or sold by such person within the United States, or imported by the person into the United States, the name or any imitation of the name of the patentee, the patent number, or the words "patent," "patentee," or the like, with the intent of counterfeiting or imitating the mark of the patentee, or of deceiving the public and inducing them to believe that the thing was made, offered for sale, sold, or imported into the United States by or with the consent of the patentee; or Whoever marks upon, or affixes to, or uses in advertising in connection with any unpatented article the word "patent" or any word or number importing the same is patented, for the purpose of deceiving the public; or Whoever marks upon, or affixes to, or uses in advertising in connection with any article the words "patent applied for," "patent pending," or any word importing that an application for patent has been made, when no application for patent has been made, or if made, is not pending, for the purpose of deceiving the public - Shall be fined not more than $500 for every such offense.


(b) Any person may sue for the penalty, in which event one-half shall go to the person suing and the other to the use of the United States.
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