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Dept.: 2

Judge: Honorable xxxxxxxxxxxxx


I. INTRODUCTION

Plaintiff xxxxxxxxxx submits this Opposition to the Demurrer of Defendantxxxxxxxx  Defendant has demurred to the first and second cause of action in Plaintiff’s Complaint.  For the reasons set forth below, Defendant’s Demurrer should be overruled.

II. FACTS
Plaintiff used Judicial Council forms for Plaintiff’s Complaint filed on March 23, 2011.  Plaintiff’s Complaint alleges that Plaintiff and Defendant entered into an oral contract in which 
Plaintiff agreed to cover living cost and expenses on behalf of Defendant and Defendant agreed to pay back the cost and expenses upon obtaining employment.  The Complaint also adequately alleges a breach of contract.
Setting aside Defendant’s premature attempt to argue the merits of the case, each of Plaintiff’s causes of action against Defendant is sufficiently plead.  Defendant has cited numerous authorities in her misguided attempt to attack Plaintiff’s Complaint.  However,  Defendant has turned a blind eye to the very basic laws of demurrer, e.g., alleged defects must be appearing on the face of the complaint and extrinsic evidence must not be used to attack the complaint, unless extrinsic evidence qualifies for a judicial notice.  Interestingly, extrinsic evidence that Defendant is attempting to introduce is an unsigned, unauthenticated piece of paper, which, in all likelihood, is not competent to be introduced as evidence even during the trial, let alone through a demurrer.  It is abundantly clear that Defendant’s Demurrer is frivolous and calculated to delay the process.

III. ARGUMENTS
A. Defendant’s Demurrer should be denied because Defendant’s attack on Plaintiff’s Complaint is based on extrinsic evidence 
CCP Section 430.10 provides in relevant part:
The party against whom a complaint or cross-complaint has been filed may object, by demurrer or answer as provided in Section 430.30, to the pleading on any one or more of the following grounds:

   (e) The pleading does not state facts sufficient to constitute a cause of action.

   (f) The pleading is uncertain.  As used in this subdivision, "uncertain" includes ambiguous and unintelligible.

   (g) In an action founded upon a contract, it cannot be ascertained from the pleading whether the contract is written, is oral, or is implied by conduct.
Further , CCP Section 430.30 (a) recites:

(a) When any ground for objection to a complaint, cross-complaint, or answer appears on the face thereof, or from any matter of which the court is required to or may take judicial notice, the objection on that ground may be taken by a demurrer to the pleading.


In Defendant’s Demurrer to Plaintiff’s Complaint, Defendant has not alleged that Plaintiff’s Complaint “does not state facts sufficient to constitute a cause of action,” as required under CCP 430.10.  Further, Defendant has also not shown that the pleading is uncertain.  Rather,   Defendant’s demurrer is based solely on impermissible use of extrinsic evidence, an unsigned, unauthenticated paper (see Defendant’s Demurrer Exhibit A).  
The Demurrer law is well settled.  A demurrer is concerned solely with the sufficiency of the allegations of the complaint, not with evidence or other extrinsic matters.  It lies only where the defects appear on the face of the pleading or may be judicially noticed. (Code Civ. Proc., §§ 430.30, 430.70.).  It is therefore inappropriate for a court to rule on a demurrer by considering matters not disclosed in the pleadings.  Ion Equipment Corp. v. Nelson (1980) 110 Cal.App.3d 868, 881.

In Blank v. Kirwan (1985) 39 Cal.3d 311, 318, the court ruled that the alleged defect must be appearing on the face of the complaint or from matters that are judicially noticeable.  First, Defendant has not made any showing of any defects on the face of Plaintiff’s Complaint.  Second, Defendant has based the arguments solely on extrinsic evidence, which does not qualify to be a basis for a judicial notice.  See California Evidence Code Section 450, 451, 452.  

Therefore, Defendant’s Demurrer should be denied.

B. Plaintiff’s Complaint includes legally sufficient factual allegations
Pursuant to California Code of Civil Procedure § 452, in ruling on a demurrer, all allegations in the complaint "must be liberally construed, with a view to substantial justice between the parties." Cal. Code Civ. Proc. § 452 (emphasis added).  Moreover, the Court must accept as true all facts which are properly pled and must assume that the plaintiff will be able to prove all of the facts alleged.  Fundin v. Chicago Pneumatic Tool Co., 152 Cal.App.3d 951,955 (1984); Dell E. Webb Corp. v. Structural Materials Co., 123 Cal.App.3d 593,604 (1981) (stating "[f]or the purposes of a demurrer, all allegations pled in the complaint must be taken as true").

In addition, it is well established that a demurrer is limited to the challenge of alleged deficiencies evident from the face of a complaint. Cal. Code. Civ. Proc. § 430.10; Assurance Co. of America v. Haven, 32 Cal.App.4th 78, 82 (1995) (stating a demurrer challenges only the legal sufficiency of the complaint, not the truth or the accuracy of its factual allegations or the plaintiff's ability to prove those allegations); Porten v. Univ. of San Francisco, 64 Cal.App.3d 825, 827 (1976) (stating a "demurrer is to be treated as admitting the truthfulness of all properly pleaded factual allegations of the complaint").  A demurrer tests the legal sufficiency of factual allegations in a complaint.  Title Insurance Company v. Comerica Bank-California (1994) 24 Cal.App.4th 800, 807.   In ruling on a demurrer, the court may not interpret an agreement: "The hearing on demurrer may not be turned into a contested evidentiary hearing through the guise of having the court take judicial notice of documents whose truthfulness or proper interpretation are disputable." Fremont Indemnity Co. v. Fremont General Corp., 148 Cal.App.4th 97, 114 (2007). 
Applying the aforesaid standards, it is evident that Defendant’s demurrer must be overruled in its entirety.

The elements of a cause of action for breach of contract are: (1) existence of the contract; (2) plaintiff's performance or excuse for nonperformance; (3) defendant's breach; and (4) damages to plaintiff as a result of the breach. CDF Firefighters v. Maldonado, 158 Cal.App.4th 1226, 1239 (2008).  Here, Plaintiff has adequately alleged each of the requisite elements to state a cause of action for breach of contract.  Plaintiff alleges that: "Plaintiff agreed to provide housing, lodging, travel, cash loan and incurred other expenses on the request and behalf of Defendant based on Defendant's promise to pay Plaintiff upon Defendant getting employed.”  Complain ¶BC-1.  In addition, Plaintiff alleges that:

“From August 2009 to September 2010, Plaintiff spent $18264 on Defendant's account.  Defendant is believed to be employed.  However, Defendant has failed to pay back Plaintiff.”  Complaint ¶BC-2. “From August 2009 to September 2010, Plaintiff spent $18264 on Defendant's account.  Plaintiff is entitled to receive the money from Defendant.”  Complaint ¶BC-3.  “From August 2009 to September 2010, Plaintiff spent $18264 on Defendant's account.  Plaintiff is entitled to receive the money from Defendant.” Complaint ¶BC-4. 

Therefore, Plaintiff’s Complaint alleges all four elements of a cause of action for breach of contract.

Further, when the allegations of a pleading establish that there is no legal theory upon which liability may be imposed, the Court should sustain the demurrer. Carroll v. Puritan Leasing Co. (1978) 77 Cal. App. 3d 481, 485.   However, this is not the case here, the material facts alleged in Plaintiff’s Complaint are sufficient to form a valid contract and amply give rise to a liability on the part of Defendant.

In Salimi v. State Comp. Insurance Fund (1997) 54 Cal.App.4th 216, the court ruled that the primary function of demurrer is to test the sufficiency of the pleadings.  Further, in Cantu v Resolution Trust Corp. (1992) 4 Cal. App.4th 857, 879-80, the court ruled that a demurrer should be sustained where any essential element of a particular cause of action is lacking.  Here, as discussed above,  Plaintiff’s Complaint set forth sufficient facts to meet the construction of a valid contract, a breach by Defendant and Plaintiff’s damages.  Plaintiff respectfully submits that an attack on the complaint must be based on the facts within the four corners of the complaint.  Notwithstanding the explicit allegations of Plaintiff’s Complaint, by basing her Demurrer solely on extrinsic evidence, Defendant has disregarded well settled laws.  

Defendant has gone into a lengthy and  misguided blabbering to argue that there was no consideration.  Defendant’s allegations are without merit because the alleged facts in Plaintiff’s Complaint amply reflect that there was an immediate bargained for exchange of promises.  Further, even if the Court were to consider Defendant’s extrinsic evidence, the facts stated therein do not refute the alleged oral agreement between Plaintiff and Defendant.  Defendant’s extrinsic evidence also does not contradict the fact that Plaintiff had expectations to be paid back for the cost and expenses upon Defendant obtaining employment. 

Besides, Plaintiff’s Complaint properly pleads Common Counts.  Hence, even if, for the sake of arguments, the Court finds that the alleged facts are insufficient to show consideration for forming a valid contract, alleged facts with respect to equitable remedies makes Plaintiff’s Complaint legally sufficient.

Therefore, Defendant’s Demurrer should be overruled.

C. Plaintiff’s Complaint includes legally sufficient factual allegations
A demurrer is not concerned with the likelihood that the plaintiffs will prevail, nor even whether they have evidence to support their allegations. Accardi v. Superior Court (1993) 17 Cal.App.4th 341, 346.
If a contract set out in the complaint is ambiguous, plaintiff’s interpretation must be accepted as correct in testing the sufficiency of the complaint: “A general demurrer to the complaint admits not only the contents of the instrument but also any pleaded meaning to which the instrument is reasonably susceptible.”  Aragon-Haas v. Family Security Ins. Services, Inc. (1991) 231 Cal.App.3d 232, 239.
Evidently, Defendant’s main argument is not that there is a defect in the pleading but that Plaintiff cannot prevail.  However, demurrer is not the right vehicle for litigating a case on merit.  Further, Defendant is attempting to insert her own interpretation to contract terms and construction.  Once again, a demurrer is not a right vehicle for Defendant to provide her interpretation of contract terms.  Hence, Defendant’s Demurrer should be overruled.

IV. CONCLUSION

Because Defendant’s Demurrer is based on extrinsic evidence and Defendant has failed to show any deficiencies in the facts alleged in Plaintiff’s Complaint, Defendant’s Demurrer should be denied.
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