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     John Doe, Esq.

100 Park Ave, #200
    San Jose, CA  95000
        (408) 555-1212

Xxxxxxxxxxx  SBN(xxxxx)
Xxxxxxxxx
Xxxxxxxxxx

Xxxxxxxxx

xxxxxxxxxxxxxx

Attorneys for Plaintiffs
Please try CaseFox.com  Web-Based Legal Timekeeping and Billing Software
SUPERIOR COURT OF CALFORNIA

COUNTY OF SANTA CLARA
	xxxxxxxxxxxx,


Plaintiffs,


v.

xxxxxxxxxxx, 
Defendants.
	NO.:   110CVxxxxx
NOTICE OF MOTION AND MOTION FOR LEAVE TO FILE SECOND AMENDED COMPLAINT; MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF MOTION
Hearing Date: November xx, 2011
Place : Dept. 9

Time : 9AM



	
	


TO DEFENDANTS AND THEIR COUNSELS OF RECORD:
NOTICE IS HEREBY GIVEN that on November xx, 2011, at 9 a.m., or as soon thereafter as the matter can be heard in Department 09 of this Court, located at 191 N. First Street, San Jose, CA, Plaintiffs will move the Court for leave to file a Second Amended Complaint, pursuant to California Code of Civil Procedure §§ 473 and 576.

The motion will be made on the grounds that the Second Amended Complaint 
is in furtherance of justice and filing of this amended complaint is necessitated primarily based on the facts uncovered during the discovery process.  This motion will be based on this Notice of Motion and Motion, the Memorandum of Points and Authorities, Declaration of [[John Doe, Esq.,]] as served and filed wherewith, the records and file herein, and on such evidence as may be presented at the hearing of the motion.


Dated : January 16, 2014








______________________



xxxxxxxxxxx, Esq.

Attorney for Plaintiff

MEMORANDUN OF POINTS AND AUTHORITIES

INTRODUCTION

This action arises out of Defendants’ past and ongoing unlawful, unfair, and fraudulent business practices relating to their ownership, management, operation and/or maintenance of a multi-unit residential property in San Jose.


Having asked for Defendants’ consent to amend their Complaint and having been refused, Plaintiffs now move to file a Second Amended Complaint to add additional parties, legal theories, and facts that came in light during the discovery process.

STATEMENT OF FACTS AND RELEVANT PROCEDURAL HISTORY


Plaintiffs commenced this action on September xxx, 2010 to seek damages for Defendant’ unlawful and negligent business practices in managing residential rental properties in the City of San Jose.


Upon review of the formal and informal discovery, John Doe, Esq. discussed the case with opposing counsel, and concluded that additional causes of action and parties should be added to the case. (John Doe Decl. ¶3.) Opposing counsel refused to consent to the filing of the proposed Second Amended Complaint. (John Doe Decl. ¶4.)
LEGAL ARGUMENT
I. MOTIONS FO RLEAVE TO AMEND ARE LIBERALLY GRANTED BY COURTS
A court may, in the furtherance of justice, allow a party to amend any pleading on any terms as may be proper. Code Civ. Proc. §§ 473(a) and 576. “This statutory provision giving the courts the power to permit amendments in furtherance of justice has received a very liberal interpretation by the courts of this state.”  Klopstock v. Superior Ct. (1941) 17 Cal.2d 13, 19; see also Nestle v. City of Santa Monica (1972) 6 Cal.3d 920, 939.  “that the trial courts are to liberally permit such amendments, at any stage of the proceeding, has been established policy of this state since 1901.” Hirsa v. Superior Ct. (1981) 118 Cal.App.3d 486, 488-89 (emphasis in original).  Even on the eve or trial, for example, the court of appeal determined that it was error to deny the amendment of a cross-complaint to add an additional theory of recovery where the delay in seeking the amendment was attributable to the opposing party’s failure to comply with discovery requests.  Sachs v. City of Oceanside (1984) 151 Cal.App.3d 315, 319.
The policy favoring leave to amend is so strong that it is an abuse of discretion to deny an amendment unless the adverse party can show meaningful prejudice, such as the running of the statute of limitations, trial delay, the loss of critical evidence, or added preparation costs. Atkinson v. Elk Corp. (2003) 109 Cal.App.4th 739, 761; Solit v. Taokai Bank, Ltd. (1999) 68 Cal.App.4th 1435, 1448. Absent a showing of such prejudice, delay alone is not grounds for denial of a motion to amend. See Kittredge Sports Co. v. Superior Ct. (1989) 213 Cal.App.3d 1045, 1048; Higgins v. Del Faro (1981) 123 Cal.App.3d 558, 563-65.
II. LEAVE TO AMEND IN THE PRESENT CASE SHOULD BE GRANTED
In the present case, Plaintiffs seek to amend the Second Amended Complaint as follows: (I) substitute the names of  two individuals/entities for Does defendant 1-2; (2) add an alter ego legal theory of liability as to all Defendants; and (3) add additional causes of actions based on new facts discovered through formal and information discovery after the original complaint was filed.

These amendments are in furtherance of justice and will not prejudice Defendants. This Court, therefore, should grant leave to amend.
a. The Proposed Amendments Are Necessary And In Furtherance of Justice
The First Amended Complaint was originally filed against Def 1., and Def 2. Plaintiffs’ counsel has since uncovered information suggesting that both Def 3 and Def 4 had some form of interest in the subject property during the period in question and thus some form of liability. Further, Plaintiffs also obtained evidence that Defendants were aware of the vermin issues at the rental residential properties before Defendants rented a residential property to Plaintiff. 

Plaintiffs seek to amend the complaint to recited new facts and legal theories based on the above evidence.  Therefore, it is in the interests of justice to permit the proposed amendments.
Although ordinarily a judge will not consider the validity of a proposed amended pleading in deciding whether to grant leave to amend, in this case the need and validity of the proposed

amendments only serve to support the granting of this motion. See Atkinson, supra, 109 Cal.App.4th at 27 760; Kittredge Sports Co. v. Superior Ct. (1989) 213 Cal.App.3d 1045, 1048.
b. Defendants Will Not be Prejudiced By The Proposed Amendments

Leave to amend the complaint in the present case is authorized because Defendants and the previously designated Doe Defendants will not be prejudiced by the proposed amendments. The

amendments are not barred by the statute of limitations because the amendments relate back to the filing of the original Complaint. Additionally, the proposed amendments will not delay the trial and will not necessitate any added preparation costs. See Solit, supra, 68 Cal.App.4th at 1448.

i. The Second Amended Complaint Is Not Barred By The Statute Of Limitations

Section 474 of the Code of Civil Procedure allows a plaintiff to designate a defendant by a fictitious name when the plaintiff is ignorant of the true identity of the defendant. Once the plaintiff  discovers the name of the defendant, he must amend the complaint accordingly. Code. Civ. Proc. §474. Plaintiff is "ignorant" within the meaning of the statute even if he knows of the existence of the defendant sued by the fictitious name, but lacks knowledge of that person's connection with the case or with his injuries. GM Corp. v. Superior Court (1996) 48 Cal.App.4th 580, 593-94. Where a complaint sets forth, or attempts to set forth, a cause of action against a defendant designated by a fictitious name and his true name is thereafter discovered and substituted by amendment, he is considered a party to the action from its commencement so that the statute of limitations stops running as of the date of the earlier pleading. Austin v. Massachusetts Bonding and Insurance Co. (1961) 56 Cal.2d 596, 599.

Even when a plaintiff seeks to add new legal theories or causes of action, the amended

complaint relates back to the date of the filing of the original complaint and thus avoids the bar of the statute of limitations so long as recovery sought in both pleadings is based upon the same general set of facts. Smeltzley v. Nicholson Manufacturing Co. (1977) 18 Cal.3d 932, 939-940; See also Kittredge Sports Co., supra, 213 Cal.App.3d at 1048; Hirsa, supra, 118 Cal.App.3d at 489.. "A defendant unaware of the suit against him by a fictitious name is in no worse position if, in addition to substituting his true name, the amendment makes other changes in the allegations on the basis of the same general set of facts." Austin, et al., v. Massachusetts Bonding and Insurance Co., supra, 56 Cal.2d at 602. 


In Smeltzley, for example, plaintiffs original complaint alleged injuries caused by defendant's failure to provide him with a safe work place. After the statute of limitations had run, plaintiff amended the complaint to add a previously unnamed defendant as a party and a separate cause of action alleging that his injuries were also caused by a defective machine manufactured by the previously unnamed defendant. The trial court sustained the newly added defendant's demurrer finding that the statute of limitations barred the amendment. The Court of Appeal reversed the trial court finding that because the injuries alleged stemmed from the same set off acts, plaintiffs' amended complaint related back to the original complaint and was therefore not barred by the statute of limitations. The Court of Appeal found that the relation back precedent rests on the fundamental policy that cases should be decided on their merits. Smeltzley 18 Cal.3d at 939. In the present case, Plaintiffs' original Complaint was filed on Sept xx, 2011,  against Def1 and Def2 and  fifty fictitiously named Doe Defendants.  Plaintiffs now seek to substitute the names of fifteen previously unnamed individuals and entities for Doe Defendants 1 through 2 as additional perpetrators of the same course of conduct. Plaintiffs also seek to add an alter ego legal theory of liability as well other related causes of actions as to all Defendants related to the same course of conduct. Because the amendments pertain to the same course of conduct originally pled in earlier Complaints, the additional Doe Defendants are considered parties to the action from the time of the filing of the original complaint, and the statute of limitations is no bar to adding them. Likewise, the alter ego legal theory against all  Defendants relates to the same general set of facts from the original complaint - that Defendants manage and operate residential properties. Therefore, the alter ego theory is also not barred by the statute of limitations. This amendment merely adds another fact that is related to  the ownership, management and operation of residential property in San Jose.

ii. The Second Amended Complaint Will Not Delay The Trial

Courts apply a policy of great liberality in permitting amendments to the complaint at any stage of the proceedings up to and including trial. See Mesler v. Bragg Management Co. (1985) 39 Cal.3d 290, 296-97; see also Sachs, Inc., 151 Cal.App.3d at 484-85 (finding amendment proper four years after filing of original complaint and on the eve of trial where delay due to Defendants' untimely discovery responses).


In the present case, Plaintiffs have spent a large amount of time attempting to receive basic discovery from Defendants. Only recently did Plaintiffs discover the need to add alter ego theory of liability and Defendants willful and deceitful conduct with respect to causing damages to Plaintiffs.

iii. The Second Amended Complaint Will Not Necessitate Added Preparation Costs
In the present case, no trial date has been set, and the parties are still in the early stages of discovery.  Therefore, the Second Amended Complaint will not necessitate any added preparation costs for Defendants.
CONCLUSION

It is in the interests of justice to permit Plaintiffs to amend the complaint to allege the facts and legal theories derived from the evidence. Plaintiffs, therefore, respectfully request that the Court grant their Motion for Leave to File a Second Amended Complaint.
Dated: Thursday, January 16, 2014
XXXXXXXXXXXX, Esq.

Attorney for Plaintiff

� A copy of the Second Amended Complaint is attached herewith.
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